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IN THE COURT OF APPEALS OF THE STATE OF UTAH
THE STATE OF UTAH,
Plaintiff/Appellee,
Case No. 950036-CA
Priority No. 2

vs.
OSCAR RAMOS-VALLIN,
Defendant/Appellant.

JURISDICTIONAL STATEMENT
Jurisdiction is conferred on this Court by Title 78,
Chapter 2a, Section 3 (2)(f) Utah Code Ann. (1953 as amended),
which grants original appellate jurisdiction to the Court of
Appeals over appeals in criminal cases, except capital and first
degree felonies.

The appellant was convicted of possession of a

controlled substance with intent to distribute, a second degree
felony, in violation of Title 58, Chapter 37, Section 8 (l)(a)(IV)
Utah Code Ann. (1953 as amended.)

ISSUES PRESENTED FOR REVIEW AND STANDARDS OF REVIEW
The following issues are presented for review in this brief:
1. Was counsel ineffective in representing appellant during
the trial?
Standard of review:

Where the claim of ineffective assistance is

raised for the first time on direct appeal, the issue that must be
decided

is whether

appellant

was deprived

of

the

effective

assistance of counsel as a matter of law. The defendant must show
that counsel's performance was deficient. This requires a showing
1

that

counsel

made

errors

so

serious

that

counsel

functioning as the constitutional guarantee requires.

was

not

Appellant

must further show that the deficient performance prejudiced the
defense.

This requires showing that counsel's errors were so

serious as to deprive the defendant of a fair trial.
State v. Templin. 805 P.2d 182 (Ut.App. 1990); State v. Tennyson.
805 P.2d 461 (Ut.App.1993)

2. Was there insufficient evidence to support appellant's
conviction?
Standard of review:
drawn

from

Viewing evidence and reasonable inferences

it, reversal

is warranted

when

such evidence is

inconclusive or inherently improbable that reasonable minds would
have a reasonable doubt that appellant committed the crime. Claims
of insufficiency of the evidence require the defendant to marshall
evidence which supports the verdict and demonstrate why the
evidence is insufficient to support the verdict.
State v. Caver, 814 P.2d 604 (Ut.App.1991); State v. Goddard, 871
P.2d 540 (Utah 1994)

STATUTES, RULES, AND CONSTITUTIONAL PROVISIONS
Appearing in Addendum A to this brief are the following:
Article I Section 12
Amendment VI

Constitution of the State of Utah

Constitution of the United States

Rule 403 Utah Rules of Evidence
Rule 404 (b) Utah Rules of Evidence
2

STATEMENT OF THE CASE
This appeal is from a judgment and conviction for a violation
of Title 58, Chapter 37, Section 8 (l)(a)(IV) Utah Code Ann,(1953
as amended), unlawful possession of a controlled substance with
intent to distribute, a felony of the 2nd degree.
found guilty by a jury on October 21, 1994.

Appellant was

He was sentenced on

December 19, 1994 to a term in the Utah State Prison of not less
than one (1) nor more than fifteen (15) years. That prison term was
stayed and appellant placed on probation for a period of two (2)
years with the requirement that he serve an additional nine (9)
months in the Salt Lake County Jail.

The Notice of Appeal was

filed on January 6, 1995.
STATEMENT OF FACTS
On October 13, 1993, Officer Bryan Bailey, with the Salt Lake
City Police Department, was conducting an undercover operation at
Pioneer Park in Salt Lake City. He entered the park and was
approached by co-defendant, Orest Canizarez-Gonzales, who asked
what he wanted. Officer Bailey replied that he had twenty dollars
and was looking for cocaine (Tr. pg.65-66;104). Co-defendant,
Canizarez-Gonzales, engaged in conversation with appellant in
Spanish.

The officer does not speak Spanish and does not know the

substance

of

the conversation

recognize

that

the word

which

he

"cocaine" was

overheard
used.

except

to

(Tr. pg. 67-68)

Appellant produced a small brown package and either threw it or
handed it to Canizarez-Gonzales.

Officer Bailey and Canizarez-

Gonzales opened the package where Officer Bailey saw several
3

bindles or twists of what appeared to be cocaine.

Canizarez-

Gonzales selected one twist and handed it to Officer Bailey in
exchange for a twenty ($20) dollar bill (Tr. pg.68-69). No further
contact was observed between the two defendants by the officer as
he exited the park (Tr. pg.108-109).

Both men were arrested, but

it is unclear from which man the twenty (20) dollar bill was
recovered.
While in custody, Officer Bailey indicated to appellant that
he was going to take what money was found on appellant's person.
In the presence of Officer Craig Gleason, defendant responded,
indicating he had made the money selling "coca".

Appellant's

attorney objected to the evidence of these statements on the basis
of hearsay but was overruled. (Tr. pg.74-75; 135-137)

SUMMARY OF THE ARGUMENT
Trial counsel for appellant was ineffective because of his
failure to adequately object to evidence of appellant's statements
concerning the money seized from him at the time of his arrest.
Two witnesses testified regarding these post-arrest statements,
each indicating that appellant was agitated over the seizure of the
money found on his person. Appellant indicated that the money had
been made selling cocaine. Counsel's objection was on the basis of
hearsay.

The objection should have been made pursuant to Rule 403

and Rule 404 (b) Utah Rules of Evidence, as the effect of this
evidence was to expose the jury to an admission to other crimes
which the defendant had committed.
4

The evidence was insufficient to sustain the conviction
because there was no evidence showing that appellant knowingly and
intentionally

possessed

the

cocaine

located

in

the

sack,

facilitated the transaction between Gonzales and Officer Bailey,
received the proceeds from the sale or otherwise participated in
the transaction.
ARGUMENT
POINT I
WAS COUNSEL INEFFECTIVE IN REPRESENTING APPELLANT
DURING THE TRIAL BECAUSE OF HIS FAILURE TO
ADEQUATELY OBJECT TO EVIDENCE OF OTHER CRIMES?
Officer Bryan Bailey testified at the trial that on August 13,
1993, he was working undercover at Pioneer Park and was attempting
to purchase illegal narcotics in a sting operation.

Coming into

contact with Orest Canizarez-Gonzales, an arrangement was made to
sell a twist of cocaine for twenty ($20) dollars.
In connection with this transaction, appellant was arrested
and brought over to the staging area for the sting operation.
Officer Bailey testified that, "Mr. Ramos-Vallin was extremely
upset that we were taking his money because he felt he earned it.
I think his exact words were that it was his money".

Counsel for

appellant objected on the basis of hearsay, which objection was
overruled.

Officer Bailey continued, "Mr. Ramos-Vallin said he

didn't think it was fair that we were taking the money because he
earned it fairly selling drugs in the park, or selling cocaine."
(Tr. page 74)
5

Officer

Craig

Gleason, who was

assisting

in

the

sting

operation, also testified of his presence while the defendant was
making this statement. Again, counsel for appellant objected on the
basis of hearsay.

Officer Gleason, in referring to the substance

of the statement, said, "Mr. Vallin was saying he was mad that we
were taking his money because he worked for it and he had sold
cocaine, made the money, and that if we were going to take his
cocaine, that was Okay, but we ought to pay for it." (Tr. page 136)
During appellant's testimony, through an interpreter, this
explanation was offered regarding the statement to which the
officers had testified:
Q:
A:
Q:
A:
Q:
A:
Q:
A:

So when you were speaking to the officers, did you
ever say: Don't take my money. I earned it fairly
selling cocaine?
No, I never --, I told them that I never sell drugs
and that was money that I had brought with me from
Las Vegas.
How much money did you have in your possession?
Seventy dollars, and never did it appear in the
reports. What happened to my money?
And that was seventy dollars of your money?
I don't believe a person with just seventy
dollars could be a seller of drugs, or sleep,
or drink, or eat at a mission.
Where did you get the seventy dollars?
As I said, I had just arrived from Las Vegas. I
was working in Las Vegas.
(Tr. pg.154-155)

Appellant asserts that trial counsel was ineffective because
of his failure to properly object to the testimony of this
statement being offered as evidence at the trial.

Counsel's

objection was on the basis of hearsay, which indeed it was.

The

State argued that a statement by appellant was an exception to the
hearsay rule as a, "statement against interest". (Tr. pg.74)
6

The objection was more properly made under Rules 403 and 404
(b) Utah
represented

Rules

of

Evidence,

This

statement

by

appellant

an admission to other crimes not alleged

in the

Information or for which appellant had been charged. Its relevance
was substantially outweighed by the danger of unfair prejudice to
appellant*

The effect of the evidence was to prove bad character.

Given appellant's explanation, through an interpreter at trial,
there should have been the further concern that language problems
may have confused the substance of the statement.
The standard for determining ineffective assistance of counsel
was articulated in the case of Strickland v. Washington, 466 U.S.
668 (1994).

Appellant must show that counsel's performance was

deficient and that the error was so serious that counsel was not
functioning as the Sixth Amendment requires.

Appellant must show

that counsel's deficient performance prejudiced the defense.
In State v. Ellifritz, 835 P.2d 170 (Ut.App.1992),this court
required:
"A defendant who claims ineffective assistance
of counsel must show both that his or her
counsel rendered a deficient performance in
some demonstrable manner and that a reasonable
probability exists that except for the
ineffective counsel, the results would have
been different." Ellifritz at p.174
(Refer State v. Velarde, 770 P.2d 116 (Utah 1989); State v. Lovell.
758 P.2d 909 (Utah 1988)

7

In State v. Callahan, 866 P.2d 590 (Ut. App.1993), this court
reiterated the concept that the Strickland case articulated the
standard to judge ineffective assistance of counsel. That standard
is judged by a reasonableness test, as measured by prevailing
professional standards. (Refer, Callahan. at page 593)
This evidence may have been excluded if the proper objection
had been made. It was unclear whether the money found on appellant
included the twenty (20) dollar bill from the transaction.

It was

obvious, however, that appellant was referring to something more
than money obtained from the deal with Officer Bailey.

The

statement was, consequently, unfairly prejudicial in a case that
showed appellant as only remotely involved.

POINT II
WAS THERE INSUFFICIENT
APPELLANT'S CONVICTION?

EVIDENCE

TO

SUPPORT

In reviewing the sufficiency of the evidence great deference
is paid to the jury verdict. From the evidence and reasonable
inferences drawn from it, all the elements of the crime must be
proven beyond a reasonable doubt to sustain the verdict. (Refer
State v. Jiron 882 P.2d 685 (Ut.App. 1994); State v. Goddard 871
P.2d 540 (Utah 1994); State v. James 819 P.2d 781 (Utah 1991);
State v. Gardner 789 P.2d 273 (Utah 1989)
It was incumbent on the State to prove, beyond a reasonable
doubt, that appellant, on August 13, 1993, as a party to the
offense,

knowingly

and

intentionally
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had

in his possession,

cocaine. Three witnesses were presented by the State in an attempt
to prove these elements.
Gonzales.

Officer Bailey dealt with co-defendant,

It was Gonzales who approached Bailey and engaged in a

discussion regarding the purchase of cocaine. It was Gonzales who
opened the sack and helped select the twist of cocaine therefrom.
It was Gonzales who accepted and took into his possession the
twenty ($20) dollar payment for the cocaine.
The discussion between appellant and Gonzales, was in Spanish.
Except for recognizing the word cocaine, Officer Bailey was unable
to understand the substance of that conversation.
Officer

Troy

Siebert

surveillance of the area.

testified

that

he

was

conducting

He observed appellant handle the sack.

"I observed Mr. Vallin go to the grass. He dug
something out of the grass. From my location it
looked like a brown object. He tossed that to the
first individual Officer Bailey contacted, and from
this point, I didn't maintain a visual with Mr.
Vallin. I didn't watch. I more or less watched
Bryan and the first individual he contacted until
Bryan had completed what I believe was the
transaction."
(Tr. pg.106)
After Officer Bailey left the park, Officer Siebert,
"... observed Mr. Vallin go back over to the grass
where he located that object initially and bury it
back in the grass or put it in the grass. From my
location, it looked like he put it in the grass."
(Tr. pg.107)
The officer then positioned his scope to maintain visual
contact on the spot where the sack had been placed.
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Officer Craig Gleason was involved in making the arrest of
appellant and locating the bag or sack in the grass.

He did not

observe the transaction, but was present, with Officer Bailey, when
appellant made his statement regarding the money.
There are three critical facts that render this evidence
insufficient

to convict the defendant. First, the discussion

between Gonzales and appellant, in Spanish, was not understandable.
It is speculation that appellant knew of the contents and location
of the sack prior to the drug transaction.

It is further

speculation that the substance of that conversation drew appellant
into knowingly assisting Gonzales in the transaction. Secondly, it
was not established exactly from which defendant the twenty ($20)
dollars was recovered (Tr. pg.169).
Finally, the weight to be given the confusing

statement

regarding the money found on appellant. Especially in light of the
fact that it is unknown who had the twenty ($20) dollars given by
Officer Bailey, this statement becomes irrelevant as any evidence
tending to prove any of the elements of the offense.

REASONS SUPPORTING ORAL ARGUMENT

Appellant requests oral argument in this matter as it would be
helpful to clarify the issues in the case.

10

CONCLUSION
Appellant asserts that his trial counsel was ineffective by
failing to adequately object to the introduction of the evidence
regarding his post-arrest statements.

The objection on the basis

of hearsay was not sustained, the objection was more properly made
in reference to Rule 403 and Rule 404 (b) Utah Rules of Evidence.
The

evidence

conviction.

was

insufficient

to

support

appellant's

The only evidence presented that appellant knowingly

engaged in the transaction was his handling of the sack containing
twists of cocaine.
Appellant requests, for these reasons, that his conviction be
reversed.

DATED t h i s

JA

4

day o f

-X

Al

1995.

Respect fully' submitted,

JOSEPH
Attorney ±d£ Defendant/Appellant
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CERTIFICATE OF DELIVERY
I hereby certify that four (4) copies of the foregoing Brief
of Appellant were delivered to the Attorney General's Office, 236
State Capitol, Salt Lake City, Utah 84114 this
, 1995.
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day of

ADDENDUM A

TEXT OF CONSTITUTIONAL PROVISIONS
THE CONSTITUTION OF THE UNITED STATES
AMENDMENT VI
In all criminal prosecutions, the accused shall enjoy the
right to a speedy and public trial, by an impartial jury of the
State and district wherein the crime shall have been committed,
which district shall have been previously ascertained by law, and
to be informed of the nature and cause of the accusation; to be
confronted with the witnesses against him; to have compulsory
process for obtaining witnesses in his favor, and to have the
Assistance of counsel for his defence.
CONSTITUTION OF UTAH
ARTICLE I, SEC. 12.
In criminal prosecutions the accused shall have the right to
appear and defend in person and by counsel,...

TEXT OF RULES
Rule 403, Utah Rules of Evidence
Exclusion of relevant evidence on grounds of prejudice,
confusion, or waste of time.
Although relevant, evidence may be excluded if its probative
value is substantially outweighed by the danger of unfair
prejudice, confusion of the issues, or misleading the jury, or by
considerations of undue delay, waste of time, or needless
presentation of cumulative evidence.

Rule 404 (b), Utah Rules of Evidence
Other crimes, wrongs, or acts.
Evidence of other crimes, wrongs or acts is not admissible to
prove the character of a person in order to show action in
conformity therewith. It may, however, be admissible for other
purposes, such as proof of motive, opportunity, intent,
preparation, plan, knowledge, identity, or absence of mistake or
accident.

